








CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT CASSVILLE, 
MARCH TERM, 1847. 





No. 38.— DanreL NeisterR, Westey H. Sranse.ut and Simpson, 
Ren, plaintiffs in error vs. Lorenzo D. Somrru, defendant in error. 


[1.] In this State a verdict for the defendant in an equity cause, on the first trial thereof, 
does not operate as a dissolution of the injunction granted therein, as a matter of 
course, where an appeal is entered from such verdict in accordance with the provis- 
ions of the Act of 1843. 


This was a bill in equity for discovery, relief and injunction to 
stay waste. In Union Superior Court. Tried before Judge 
Wricut. September Term, 1846. 


Upon this trial, which was the first had in the case, the jury 
rendered a general finding against the defendant, from which the 
plaintiffs in error, who were complainants in the bill, entered an 
appeal in terms of the statute in such cases, 

The counsel for the defendant moved the Court below to dis- 
solve the injunction, on the ground that the finding of the jury was 
in his favour; to which the counsel for the complainants objected, 
because the verdict of the jury had just been entered on the min- 
utes of the court, and they had not had time to enter an appeal, 
that the clerk had not had time to make out the bill of costs for 
that purpose, and that they intended appealing immediately. 

The Court below allowed the motion, and passed an order dis- 
solving the injunction on the ground alone, that the injunction was 
gone as a matter of course, upon the finding of a verdict in favour 
of the defendant, notwithstanding the right of the parties to appeal. 
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The order of the Court was as follows:—“ In the above stated 
case, the answer being full, and not excepted to, and the jury having 
found for the defendant, upon the bill and answer, the exhibits and 
proofs ; it is therefore, on motion of counsel for defendant, ordered that 
the injunction he, and the same is, and stands dissolved.” 

To which decision the counsel for the complainants excepted, 
and insisted that the finding of a verdict in favour of the defend- 
ant on the first trial, when an appeal is entered, is not sufficient 
cause to dissolve an injunction to stay waste. 


Ws. Mart, for the plaintiffs in error made the following points: 

First. The injunction is not of cowrse dissolved upon the master 
reporting the answer sufficient ; but it is at the discretion of the 
court. Eden on Inj. 74. ’ 

Second. When dissolving the injunction would in effect be de- 
ciding the cause, the injunction will not be dissolved. Eden on 
Inj. 86. 

Third. A bill may be amended and afterwards an injunction 
applied for. Eden on Inj. 87,88. So, if new testimony be dis- 
covered. 

Fourth. Appeals stay trials in those cases only where the parties 
cannot be set to rights. Eden on Inj. 229, 230. 

Fifth. If the answer admit the waste, the injunction will be 
continued until the hearing, (final hearing of course.) Eden on 
Inj. 237. 

Sixth. An appeal re-instates the injunction. 3 Bar. & Har.195. 

Seventh. The Court should exercise discretion as to the dissolu- 
tion of the injunction. 3 Bar. § Har. 196. 


Ww. H. Unperwoop, for the defendant in error made the fol- 
lowing points :— 

First. When the answer is full, and the equity of the bill denied, 
an injunction will be dissolved. Eden on Inj. 

Second. When a verdict of a jury is in favour of the defendant, 
the injunction shall be dissolved on motion, notwithstanding an 
appeal. The court will not retain an injunction upon the mere 
possibility that a decree in favour of the defendant may be reversed. 

Third. Upon appeal in England an injunction stands dissolved. 
In this country it will be dissolved on motion. 15 Ves. Jr. 184; 
16 Ves. Jr. 216, 217, 386; 3 John. Ch. R. 67; 1 Ibid. 77, 352; 
1 Ves. & Beames, 506. 
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By the Court— Warner, J. delivering the opinion. 





In this case it appears, a motion was made to dissolve the im 
junction granted to stay waste, on the ground that the jury, on the 
first trial of the cause, had returned a verdict for the defendant 
The counsel for the complainants in the bill, resisted the motion to 
dissolve, on the ground that they were entitled, under the statute, 
to another trial on the appeal, before another jury; and that they 
had not had time to enter an appeal, the verdict of the jury having 
just been returned. The record discloses the fact, that an apppeal 
was entered by the complainants in the bill, as provided by the stat- 
ute. The Court below, however, was of the opinion that the finding 
of the jury, upon the first trial of the cause for the defendant, oper- 
ated as a dissolution of the injunction as a matter of course, and 
granted the motion to dissolve it; to which decision of the Court 
the complainants excepted, and now assign the same for error in 
this Court. 

By the Act of 1799 it is declared, “in case either party shall be [1.} 
dissatisfied with the verdict of the jury, then, and in all such cases, 
either party may, within four days after the adjournment of the 
court in which such verdict was obtained, enter an appeal in the 
clerk’s office of such court as matter of right; provided the person 
so appealing shall, previous to obtaining such appeal, pay all costs 
which may have arisen on the former trial, and give security for 
the eventual condemnation money, except executors and adminis- 
trators, who shall not be compelled to give security.” Hotchkiss, 
600. By the constitution and laws of this State, equity causes, after 
the same have been set down for trial, are to be tried by a special 
jury. The Act of 27th December, 1843, declares, “ in all cases here- 
after to be tried in the Superior Courts of this State, on the equity 
side thereof, either party who may be dissatisfied with the verdict 
of the jury, may enter an appeal in like manner, and under the 
same limitations and conditions, as are prescribed in cases at com- 
mon law, which appeal shall be tried by a special jury, under the 
provisions governing common law cases.”  Hotchhiss,682. If the 
jury had returned a verdict for the defendant on the final hearing 
of the cause, the injunction would have deen dissolved, as a matter 
of course; but in this case the verdict for the defendant was on 
the first trial, and the complainants were entitled to another trial, 
before another special jury, as a matter of right, before the allega- 
tions in their bill were finally adjudicated. They had the right to 
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introduce additional testimony in support of their case, to contra- 
dict or explain the defendant’s testimony offered on the first trial, 
and possibly might have desired to impeach the defendant’s wit- 
nesses on the second trial of the cause, so as to have secured a ver- 
dict in their favour. The defendant is indemnified by security for 
the eventual condemnation money in the cause. If it was neces- 
sary that the injunction should have been granted to stay waste until 
the first trial of the cause, the same necessity would seem to exist 
in favour of its continuance until the second trial, to which the party 
was entitled as a matter of right, under the statute. No reason 
has been assigned by the Court below, nor does any appear from 
the record, why the injunction ought not to be continued in the 
cause until the final hearing. We do not pretend to say a motion 
might not be properly made to dissolve an injunction, at any stage 
of the case, upon sufficient cause shown, and that the Court would 
be authorized to exercise its discretion in relation thereto; but we 
are of the opinion that the finding of the verdict for the defendant on 
* the Jirst trial of a cause, does not, under our practice, operate as a 
dissolution of the injunction as a matter of course, as was ruled by 
the Court below. The judgment of the Court below must there- 
fore be reversed. 





- 


No. 39.—Hovusron Aycock, plaintiff in error vs. ALFRED Burrine- 
TON, guardian of Phebe Ryle, defendant in error. 


{1.] The commissions of Sheriffs on money raised by levy and sale, are regulated ac- 
cording to the amount of the executions. On executions not exceeding in amount 
sixty-four dollars and twenty-eight cents, they are entitled to6} percent. On exe- 
cutions which do not exceed four hundred and twenty-eight dollars and fifty-six 
cents, 3} percent. And on executions which dv exceed that sum, 1} per cent. 

[2.] And on all balances remaining to be paid to the defendant in execution, or other- 
wise disposed of, the Sheriff is entitled to the same commissions relatively to amount, 
as in case of executions. 


Rule against Sheriff. From Floyd Superior Court. Tried be- 
fore Judge Wricut. October Term, 1846. 
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For the circumstances of the case and the points made and de- 
cided, see the opinion delivered by the Supreme Court. 


Wuuiam H. Unperwoop, for the plaintiff in error. 
Hooper & MircHeE tt, for the defendant in error. 
By the Court — Nisset, J. delivering the opinion. 


It appears by this record, that the Sheriff had in his hands 
three small executions, each under the sum of sixty-four dollars and 
twenty-eight cents, and amounting in all to one hundred and thirty- 
eight dollars. To pay these, he levied upon and sold a negro wo- 
man and an infant child, which brought the sum of six hundred 
dollars. Upon the whole sum he retained the highest amount of 
commissions allowed by law, to wit, 6} per cent.; and after satis- 
fying the executions, the remainder of the sum was paid to the de- 
fendant in execution. The point being made before Judge Wright, 
on a rule against him, he was allowed 6} per cent. on the amount 
of the executions, and no more. It is this decision which we [1.] 
are now called upon to review, and in so doing we will be required to 
give a construction to our Statute of 1792, regulating Sheriffs’ fees, 
The question involves no important principle, and is important 
only in this, that different constructions of this Act having obtained 
in our Circuit Courts, our judgment will have the effect of making 
the fees of the Sheriffs the same throughout the State. That part 
of the Act of 1792, with which we have at present to do, regulates 
the Sheriff’s commissions as follows: “On all sums where the exe- 
cution does not exceed sixty-four dollars and twenty-eight cents, 
five per centum on the amount of property sold; on all sums above 
sixty-four dollars and twenty-eight cents, and where the execution 
does not exceed four hundred and twenty-eight dollars and fifty- 
six cents, two and one-half per centum; on all sums where the 
execution exceeds four hundred and twenty-eight dollars and fifty- 
six cents, one per centum.” Prince, 259. A subsequent statute 
added to the commissions thus allowed by the Act of 1792, twenty- 
five per centum ; which makes the per cent., as regulated by law, 
six and one-fourth, three and one-eighth, and one and one-fourth. 
The construction upon which the Sheriff insisted before the 

Court below, to wit, that he is entitled to six and one-fourth per 
cent. on the whole amount of the sales, is founded upon the first 
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clause of the section of the Act above quoted; that clause declares, 
that where the erecution does not exceed sixty-four dollars and 
twenty-eight cents, the Sheriff’s fees shall be 5 per cent. (with 25 
percent. added by the subsequent act) on the amount of property 
sold. It is claimed that the last words entitle him to the highest 
rate of commissions on the amount of the sales, irrespective of the 
amount of the executions, provided the execution which brings the 
money into court does not exceed the sum of sixty-four dollars and 
twenty-eight cents. This construction may be drawn from this 
clause, but it is merely literal, and not in accordance with the 
spirit and fair intent of the whole section. The construction which 
the Court below gave to it, makes the amount of the execution the 
sole criterion by which to ascertain its meaning. This construction 
allows the Sheriff nothing upon the amount of sales remaining 
after the amount of executions is paid, and so far we think is wrong ; 
the other construction, to which we have adverted, gives the Sheriff 
too much. There is a third, and, it seems to us, a better construc- 
tion than either. 

The judgment we rendered in this cause had reference to the 
case made in the record, and did not lay down any rule of univer- 
sal application in settling Sheriff’s commissions. According to 
this record there was but one class of executions sharing in the 
distribution of the fund raised, and they respectively did not exceed 
in amount sixty-four dollars and twenty-eight cents; after paying 
these, there remained a considerable balance which was paid to 
the defendant in execution. Our judgment was, that the Sheriff 
receive 6} per cent. upon the amount of each of the executions, 
34 per cent. or 1} per cent. upon the remainder of the sum for 
which the property sold, according as that remainder exceeded or 
did not exceed four hundred and twenty-eight dollars and fifty- 
six cents. This we think a fair construction of the statute, as 
applicable to all cases of like character. But the judgment is not, 
and in the nature of the case, could not be so explicit as to amount 
to a construction of the law in question, as applicable to other and 
different state of facts. We say therefore further, that where there 
are executions in the officer’s hands not exceeding in amount sixty- 
four dollars and twenty-eight cents, he is entitled to 6} per cent. 
upon each of these; and if there are also executions in his hands 
seeking payment out of the same fund, which respectively do or 
do not exceed in amount four hundred and twenty-eight dollars 
and fifty-six cents, then upon each of such executions he is enti- 
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tled to receive 34 per cent. or 1} per cent. according as they may 
or may not in amount exceed the sum of four hundred and twenty- 
eight dollars and fifty-six cents; if they do exceed that sum he is 
entitled only to 14 per cent; if they do not, then to 34 per cent. 
And further, if in such a case there is still a balance remain- [2.} 
ing to be returned to the defendant, or to be otherwise disposed 
of, he is entitled to commissions on that balance as if in execution, 
according to the amount of it, as above stated. 

This interpretation is not only equitable but the true meaning 
of the language of the statute. It is equitable, for it gives to the 
Sheriff commissions upon the whole amount of the sale, and a 
compensation for every settlement he makes, whilst it adjusts the 
amount of the compensation as the statute designed to adjust it, to 
the amount of each settlement. The legislature could not have 
intended that the amount of the sales should regulate the com- 
missions, for upon that hypothesis, there was no necessity for men- 
tioning at all the amount of the executions. Upon that construc- 
tion the act is grossly inequitable, giving for example, where a 
negro is sold under an execution of thirty dollars, for six hundred 
dollars, about six times the amount of commissions which he would 
get were the same property sold for the same amount under an 
execution of six hundred dollars. It is obvious that the legisla- 
ture intended to pay the officer relatively to the amount of each 
execution in his hands for settlement; to small amounts are allot- 
ted large commissions, thus sixty-four dollars and twenty-eight 
cents pays him 6} per cent; an amount over four hundred and 
twenty-eight dollars and fifty-six cents, 1{ per cent. It is de- 
monstrated in this, that it is the amount of the executions, which in 
the statute graduates the commissions. It was doubtless the expec- 
tation of the legislature that the amount of the sale in each case 
would correspond as nearly as practicable with the amount of the 
executions to be paid, certainly very rarely to exceed that amount, 
because the Sheriff is prohibited under a very serious penalty, 
from making excessive levies. No provision it is true, is made 
for commissions upon balances, but we think they are within the 
equity of the statute. We, for these reasons, send this cause back 
with instructions in accordance with this opinion. 
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No. 40.—Latimer Wurrtine, & Co. plaintiffs in error vs. The ad- 
ministrators of Roserr Ware, deceased, defendants in error. 


[1.] Where an appeal has been entered by the intestate in his lifetime, and the security, 
good at the time, becomes insolvent pending the appeal, the administrator of the de-: 
ceased is not bound to give additional security. 


Motion to compel the defendants to give additional security on 
the appeal entered in this case by their intestate in his lifetime. 
Heard before Judge Wricut. In Floyd Superior Court.s October 
Term, 1846. 


Motion overruled in the Court below, assigned for error. 
For the facts, see the opinion of the Supreme Court. 
Wii Y. Hanse1t, for the plaintiffs in error. 
Hoorer & MircuHe.t, and W. Akin, for the defendants. 
By the Court—Lumrxtn, J. delivering the opinion. 


The plaintiffs in error recovered a judgment against Robert 

Ware, who entered an appeal, in terms of the law, giving security 
which was deemed amply sufficient at the time. Ware died pend- 
ing the appeal, and a motion was made, at the last October Term 
of Floyd Superior Court, to compel his administrators to give ad- 
ditional security, on the ground, that the original security had be- 
come insolvent, or failing to do so, to have the appeal dismissed. 
Judge Wright refused the application, and this is now assigned as 
error. 
[1.] An appeal being a proceeding unknown to the common 
law, we must look to our own statutes for guidance in this ques- 
tion. It provides that either party, plaintiff or defendant, being 
dissatisfied with the verdict of the jury, may enter an appeal, “ pro- 
vided the person or persons so appealing shall, previous to obtaining 
such appeal, pay all costs which shall have arisen on the former 
trial, and give security for the eventual condemnation money, ez- 
cept executors and administrators, wha shall not be liable to give such 
security, &c.” Prince, 426. 
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Is it not manifestly absurd to exempt the representative of an 
estate from giving any security whatever, when the appeal is en- 
tered by him, and to hold him bound to do so, because the security 
becomes insolveht which was given by the testator or intestate 
in his life-time? It is true, that the rules of court declare, that “if 
the security, good at first, becomes insolvent pending the appeal, 
the party appealing shall give other good security in the discre- 
tion of the court, or the appeal shall be dismissed.” Hotchkiss, 
943. But this rule must be construed in reference to the existing 
laws of the State; and the Judges who framed it, will not be 
presumed to have intended it to apply to administrators and exee- 
utors. Even if interpreted literally, as it is insisted it shall be, it 
does not embrace the present case; it exacts additional security 
from the “ party appealing’ only; whereas this call is made, not 
on the original defendant who entered the appeal, but upon his 
representatives. Did it become necessary to do so, we should 
unhesitatingly uphold the judiciary act exempting executors and 
administrators from giving security, and set aside the rule as bench 
law. We are of the opinion however, that there is no repug; 
nance between them. 

Why should these administrators be required to give security ? 
The creditors of the estate are entitled to nothing beyond the 
assets. That these will be safely kept and legally and faithfully 
distributed, they have ample security upon the administration 
bond. Surely it cannot be expected that the administrators will 
involve themselves or their friends in personal liability apart from 
the correct administration of the estate. Trustees are never re- 
quired to go further than to give security for the proper management 
and appropriation of the trust fund. There is good reason in 
requiring the party himself if in life, to strengthen the appeal bond 
before he should be allowed the privilege of litigating his rights 
longer; he might waste his property and leave his creditor vir- 
tually remediless even with a judgment in his favour. But this the 
administrators cannot do; they have already given security well 
and truly to administer the goods, chattels and credits of their 
intestates, and to deliver and pay over the same to such persons as 
are entitled to the same according to law. Prince, 228. 

Were more than this demanded, all prudent persons would 
either decline undertaking the office of administrator, already too 
onerous, or else they would forbear or refuse to prosecute beyond 
the first trial, the just claims of their intestate, rather than incur 
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the risk which it would involve. Justice to the rights of widows 
and orphans, as well as creditors, forbids such a decision. 

It is contended, and with a good degree of earnestness, that by 
adopting the foregoing views, the plaintiff is placed in a worse 
situation by the death of the defendant than he would have been 
had he lived; that had the debtor survived, he could have been 
forced to give additional security, whereas his substitutes are re- 
lieved, notwithstanding they may continue the controversy which 
he left pending at his death. 

Perhaps after all, there is some confusion in respect to the legal 
maxim, actus Dei nemini facit injuriam—that no one shall be in- 
jured through the act of God. Now it is true, and it would be 
unreasonable if it were otherwise, that those things which are inev- 
itable, as storms, tempests and lightning, which no industry can 
avoid, no policy prevent, something in opposition to the act of man, 
shall not operate to the prejudice of those to whom no laches can 
be imputed. Thus if a sea bank, or wall, which the owners of 
particular lands are bound to repair, be destroyed by tempests, 
without any default in such owners, the Commissioners of Sewers 
may order a new wall to be erected, at the expense of the whole 
level. Rex vs. Somerset, (Commissioners of Sewers,) 8 T. R. 312. 

So, also, where land is surrounded suddenly by the rage or vio- 
lence of the sea, without any default of the tenant, or if the sur- 
face of a meadow be destroyed by the eruption of a moss, this 
would be no waste, but the act of God; that vis major for which 
the tenant is not responsible. Simmons vs. Norton,’ Bing. 647. 

Again, if the condition of a bond was possible at the time of 
making it, and becomes impossible by the act of God, the obligor 
shall be excused. As if a lessee covenants to leave a wood in as 
good plight as the wood was at the time of making the lease, and 
afterwards the trees were blown down by a tempest, he is dis- 
charged from his covenant. 1 Reports, 98. 

So much for the illustration of the rule. 

On the other hand, it cannot be disputed that death is one of 
those dispensations of Providence which occasions frequently, not 
loss merely, but absolute ruin, to innocent sufferers. Take the 
case of landlord and tenant, where the premises are destroyed by 
fire, the latter is liable to the payment of rent until the tenancy is 
determined, although the landlord is not bound to rebuild, notwith- 
standing he has recovered the value from an Insurance office. 
Paradine vs. Jane, Aleyn’s R. 27. 
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By the common law, the death of a sole party to a suit pending 
the proceding, was always productive of delay and expense by 
the abatement of the action. In personal actions the right itself is 
forever gone. Where credit is extended, not upon the property, 
but the probity of the debtor, his death, which is the act of God, 
takes from the creditor all hope of re-imbursement; so that were 
it true, as urged by the plaintiff in error, that under this construc- 
tion, by the death of Ware he is placed in a worse condition than 
he was before, still that would interpose no legal objection to the 
doctrines. And, whatever else may or may not inflict an injury, 
it is our province to see to it, that the law works no wrong in our 
hands. That actus curie meminem gravabit. 

The judgment of the Court below must be affirmed. 











No. 41.—Moses Strovp, plaintiff in error vs. Tomas A. Sunui- 
van and Georee S. Brack, defendants in error. 


{1.] A Court in equity will not grant relief against a judgment at law, on the ground 
of its being unconscientious, unless the defendant in the judgment was entirely 
ignorant of his defence pending the suit, or unless without any default or neglect 
on his part, he was prevented by fraud, or accident, or the act of the opposite party, 
from availing himself of his defence, or by some unavoidable necessity. 


[2.] Whenever a suitis instituted against a party, it is his duty promptly to make his 
defence, if he has any, at the proper time, and in the proper manner; the laws do 


not favour the negligent and sleepy. 


In Equity. From Cass Superior Court. Motion to dissolve in- 
junction, the answer having come in. Tried before Judge Wrient, 
at Chambers, January 7th, 1847. 


In this case his Honour Judge Wright, on the 18th day of De- 
cember, 1846, upon application of the defendants, and in con- 
formity with the rules in equity as established in this State by the 
Judges of the Superior Courts in convention, granted a rule nisi, 
calling upon the plaintiff in error, who was the complainant in the 
bill, to show cause at the court-house in Cassville, on the 30th day 
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of the then instant, why the injunction originally sanctioned in 
said cause should not be dissolved on the grounds— 

First. Because the answer of the defendants denying all the 
equity in the bill, had been filed. 

Second. Because there was no sufficient equity in the bill to 
authorise the Court to make any decree against the defendants. 

By a subsequent order the hearing of the rule was postponed to 
the 7th day of January, 1847. 

The parties having appeared, the motion to dissolve was heard 
before his Honour the Judge below, at Chambers, at the time spe- 
cified in the last order. 

The complainant alleged in his bill, that the defendants in error, 
as partners under the name and style of Sullivan and Black, on 
the 19th of August, 1843, obtained a judgment against one James 
Kirkpatrick in the Superior Court aforesaid for $255,57 principal 
besides costs, with interest from date of the judgment; that afi. fa. 
was issued therefrom, and returned nulla bona; that afterwards, 
on the 20th July, 1844, they caused summons of garnishment to 
be sued out and served on the complainant, requiring him to 
appear at the then next August term of said Superior Court, and 
there to depose, &c. as required by the garnishment laws of force 
in this State; that the complainant appeared in obedience to said 
summons, and deposed on oath, that he was not at the time of an- 
swering, nor at the time of the service of garnishment, directly 
indebted to the said Kirkpatrick; that sometime previous to the 
summons of garnishment having been served on him, he gave his 
promissory note due Ist of January, 1845, or about that time, to 
one John Kennedy for $1,000, which was afterwards in the hands 
of said Kirkpatrick, but whether or not it was then in his hands, 
he, the complainant, could not say — and he deposed further that 
he had no money, effects, or other property in his hands belonging 
to the said Kirkpatrick. 

The bill further alleged, that it was not then in the complain- 
ant’s power to answer more directly to the said summons of gar- 
nishment, and that it was impossible for him to state that he was 
or was not indebted to the said Kirkpatrick. 

The bill further alleged, that the defendants did not further 
prosecute their summons of garnishment against the complainant, 
either at that term of the Court, or at the succeeding term thereof; 
and he was therefore led to believe that his answer was sufficient 
in law to exempt him from liability as such garnishee, and that no 
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judgment could be rendered against him as such; and that their 
proceeding against him had been abandoned. 

The bill further alleged, that the complainant, labouring under 
the aforesaid belief, induced by the conduct of the defendants, and 
which conduct, he charged, was practised by the defendants for 
the purpose of entrapping him, afterwards came to a settlement 
with said Kirkpatrick and the said Kennedy, to whom the note 
was made payable, and upon account of the said note, he paid 
upon judgments against Kirkpatrick of older date than the judg- 
ment obtained by the defendants, the sum of $751 53, except one 
for $156 93, which was of equal date therewith; and that labour- 
ing under the belief as aforesaid, that the defendants had aban- 
doned their proceedings against him, he paid the balance due on 
said note over to Kirkpatrick. 

The bill further alleged, that, notwithstanding the foregoing 
premises, the defendants afterwards, at the August Term, 1845, of 
the Superior Court aforesaid, moved to enter up and sign judg- 
ment upon said proceedings in garnishment against him, which 
was allowed ; and judgment was accordingly rendered against him 
as such garnishee for the sum of $1,000 principal, besides interest 
and costs, when they were only entitled to recover from Kirk- 
patrick the amount of their judgment against him of $255 57 prin- 
cipal, $40 90 interest, with costs. 

An execution was issued against the complainant from said 
judgment for the full amount thereof, and the same was proceed- 
ing againsthim. The bill concluded witha prayer for injunction, 
telief, &c. 

The injunction was sanctioned, and, with the bill, was served 
upon the defendants. 

The answer of the defendants denied that it was not in the power 
of the complainant, when he filed his answer as garnishee, to have 
answered more directly to said summons of garnishment; denied, 
also, that it was impossible for him, at that time, to state that he 
was or was not indebted to Kirkpatrick, the defendants alleging as 
their belief that complainant knew, at the time of answering the 
summons of garnishment, that he was indebted to Kirkpatrick the 
money due on the note mentioned therein ; and that his answer was 
made out thus evasively for the purpose of preventing the defend- 
ants from collecting their money, &c. 

The answer positively denied all fraud charged in complainant’s 
bill, and explained the causes of delay in the entering up judgment 
against the complainant as garnishee. 











278 SUPREME COURT OF GEORGIA. 


Stroup os. Sullivan and Black. 








[The foregoing facts, except as to the motion to dissolve, trans- 
pired before the organization of the Supreme Court.] 

The bill and answer having been read, and argument had there- 
on, the Court below adjudged that the injunction be dissolved, and 
the execution ordered to proceed, on the ground that the bill con- 
tained no sufficient equity to authorize any decree against the de- 
fendants, and that, if there was equity in the bill, it had been sworn 
off by the answer of the defendants. 

To which the counsel for the complainant excepted, and assign 
the decision for error. 


Triere & Parton, for plaintiff in error. 
Ak, for defendants in error. 
By the Court— Wanner, J. delivering the opinion. 


From the record in this cause, it appears that a summons of garn- 
ishment was sued out at the instance of Sullivan & Black, who 
were judgment creditors of James Kirkpatrick, returnable to the 
August Term of Cass Superior Court, in the year 1844, and was 
duly served on Moses Stroup the plaintiff in error, requiring him 
to depose and answer what he was indebted to said Kirkpatrick, 
according to the provisions of the statute in such cases made and 
provided. In the answer of Stroup the plaintiff in error, he stated 
he was not directly indebted to Kirkpatrick at the time of the 
service of the summons of garnishment, that some time. previous 
thereto, he gave his note to one John Kennedy for $1,000, due 
first January, 1845, which was afterwards in the hands of Kirk- 
patrick: but whether it was then in his hands he could not say, 
and that he had no other property, money, or effects in his hands 
belonging to said Kirkpatrick. There was no motion made to 
enter up judgment against the garnishee at the term to which it 
was made returnable, nor at the succeeding term of the court 
thereafter, but the case was continued in the court until August 
Term, 1845, when the attorney for the plaintiffs in garnishment, 
moved the Court to enter up judgment against the garnishee for 
the amount of the note stated in his answer, which was allowed 
by the Court, and judgment was accordingly entered against him 
for the sum of $1,000 with interest and costs, and execution issued 
thereon for the same. 
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The plaintiff in error then filed his bill, to enjoin the execution 
from collecting the amount of the judgment, which was sanctioned 
by the Chancellor. 

The defendants in error filed their answers, and made a motion 
to dissolve the injunction on two grounds. First. Because there 
was not sufficient equity in the bill to authorise a court of equity 
to make any decree against the defendants. 

Second. Because the answers of the defendants denying all the 
equity in the bill had been filed. 

Upon hearing the motion at Chambers, the Chancellor dissolved 
the injunction upon the grounds stated in the motion, to which 
decision the counsel for plaintiff in error excepted, and now assign 
the same for error in this Court. 

Sullivan & Black have obtained their judgment in the com- [1.] 
mon law court against the plaintiff in error, which they are now 
seeking to enforce. It is not denied the common law court which 
awarded the judgment, had jurisdiction of the subject matter, and 
the person of the garnishee against whom the same was rendered, 
but it is contended that that court ought not to have awarded the 
judgment on the answer of the garnishee. Whatever may be our 
opinion as to that question, the answer is, it was a judgment ren- 
dered by a court of competent jurisdiction, not excepted to at the 
time by the party who now complains of it; consequently it fixed 
his liability to pay it, unless he can show he had a good defence of 
which he was entirely ignorant while the summons of garnish- 
ment was pending against him, or unless he was prevented from 
availing himself of bis defence, by fraud, or accident, or the act 
of the adverse party, unmixed with negligence, or fault on his part; 
he must show some unavoidable necessity, to entitle him to relief im 
a court of equity, against the legal effect of the judgment. 1 Sto- 
ry’s Equity, 178, secs. 894, 895; Foster vs. Wood, 6 John. Ch. R.87; 
Dodge vs. Strong, 2 John. Ch. R. 228; Marine Insurance Company 
of Alexandria vs. Hodgson, 7 Cranch R. 332; Bostwick vs. Perkins 
et al. 1 Kelly’s R. 136; Maxwell vs. Connor, 1 Hill’s Chan. R. 22. 

In the case of the Marine Insurance Company of Alexandria vs. 
Hodgson, Chief Justice Marshall, delivering the opinion of the 
Court, says: “It may be laid down asa general rule, that a de- 
fence cannot be set up in equity which has been fully and fairly 
tried at law, although it may be the opinion of that court that the 
defence ought to have been sustained at law.” In the case of 
Bostwick vs. Perkins, we adopted the principles stated by the courk 
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in Mazwell vs. Connor, and now re-affirm them. “Ifa defendant 
has been before a competent tribunal which has proceeded to judg- 
ment, that decision, until reversed, is conclusive upon him, in every 
tribunal having concurrent or other jurisdiction. It is conclusive 
upon him as to any matter of defence, not only presented, but 
which could have been presented by him, and it is conclusive upon 
him, although the judgment be erroneous, if he acquiesced in it, 
and does not proceed to reverse it. 

“It is conclusive upon him, because, whenever a party is brought 
into court, he is bound to full diligence, which, if he uses, he will ob- 
tain his rights. Ifhe neglects either in putting in proper pleas, or 
introducing all his evidence to support them, he has no one to 
blame but himself, nor will his neglect in one court be allowed to give 
him a right, either in that court or another.” 

The plaintiff in error charges, that because the defendants did 
not prosecute their garnishment suit to judgment at the first term 
after it was made returnable, nor at the next succeeding term, he 
was led to believe that his answer was sufficient in law to exempt 
him from liability as such garnishee, and that no judgment could 
be rendered against him, and that they had abandoned their pro- 
ceeding against him. 

The suit, however, was still pending against him in the proper 
court, and it was his privilege to have had the same dismissed, un- 
less the plaintiffs in garnishment had made a legal showing for con- 
tinuance of the same. No act of the defendants in the bill is 
charged, which induced the plaintiff in error to believe they had 
abandoned their garnishment suit, except that the same was not 
tried for two successive terms of the court after it was made re- 
turnable. But the suit was still pending in court, which, in our 
judgment, was sufficient evidence to the defendant in that suit, 
that the plaintiffs in garnishment had not abandoned it, and if he 
thought proper, of his own voluntary will, to consider the suit 
abandoned, while the same was pending in the proper court against 
him, and make a settlement with Kirkpatrick, certainly it was not 
the fault of the plaintiffs in garnishment. 

The plaintiff in error took the responsibility upon himself to 
make the settlement with Kirkpatrick, with a full knowledge that the 
garnishment suit was pending against him in the proper court, without 
waiting to see what would be the judgment of the court thereon, 
and must now abide the consequences of his own voluntary act; 


he has no one to blame but himself; it was the legal right of the 
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plaintiffs in garnishment to continue their suit in the court in which 
it was pending, according to the rules and practice of that court; 
and their having done so, without objection from the defendant 
thereon, so far as the record shows, does not, in our judgment, 
raise the slightest presumption of fraud on their part. 

It was, however, urged by the counsel for the plaintiff in error, 
that the payments made were in satisfaction of judgments of older 
date than that of the plaintiffs in garnishment, and therefore the 
plaintiff in error was entitled to be protected to that extent. 

If the defendant in garnishment made payments in satisfaction 
of judgments of older date than the one upon which the summons 
of garnishment was predicated, it might have been a good defence 
for him why judgment should not have been rendered against him 
in the common law courts, to the extent of such payments; for it 
will be recollected these payments are alleged to have been made 
before the rendition of the judgment, and no excuse is offered why 
such payments were not shown at the trial when the judgment 
was rendered, except the one we have already noticed, as to the 
continuance of the suit in the court in which it was pending. If 
the payment of judgments of older date voluntarily by the garni- 
shee, would constitute a good defence, after service of the sum- 
mons of garnishment upon him, then it was incumbent on the de- 
fendant in the garnishment suit to have proved such payments on 
the trial, by way of defence ; failing to do so, a court of equity can- 
not relieve him, according to the principles before stated. Besides, 
the plaintiffs in the garnishment suit have obtained their judgment, 
against the defendant therein in a court of competent jurisdiction, 
which judgment is now sought to be set aside in a court of equity. 

Whenever a suit is instituted against a party, it is his duty [2.] 
promptly to defend it, if he has any defence to make, at the proper 
time and in the proper manner; and if he fails to do so, and judg- 
ment is rendered against him in consequence of his negligence, a 
court of equity has no power to relieve him, although it might be 
of the opinion that the original judgment was erroneous. It is the 
policy of the law, and the duty of courts, to avoid a multiplicity of 
suits in relation to the same subject matter ; and if the judgment in 
this case shall operate as a hardship upon the plaintiff in error, he 
must attribute it to his own fault and negligence. We are all of the 
opinion that there was no error inthe judgment of the Court below 
in dissolving the injunction on the grounds therein stated, and that 
the same should be affirmed. 

36 
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No. 42.—Tuomas C. Hackett, plaintiff in error vs. Ricuarp W. 
Jones, defendant in error. 


[1.] If two Solicitors General hold orders for the payment of costs, under the 4th sec- 
tion of the 14th division of the Penal Code of Georgia, the oldest order is entitled to 
be first paid. 


Rule for Solicitor General’s Fees. From Cass Superior Court. 
Tried before Judge Wrieut. February Term, 1847. 


The facts of the case are stated in the opinion delivered by the 
Supreme Court, to which the reader is referred. 


Hackett, pro. per. relied upon the Statute of this State, Prince 
659, 661; and also 2 Kent Com. 640. 


Aku, for the defendant. 


- AKIN insisted— 

The Act of the Legislature, Prince, 659, under which the plain- 
tiff in error seeks to rule the defendant, clearly contemplates that 
the officers in office shall be paid their accounts before those who 
have gone out of office. The act declares, “it shall and may be 
lawful for said Judge, by an order of said Court, to authorize and 
direct the Sheriff or Clerk to retain for his own use, and to pay to the 
Attorney or Solicitor General, and other officers of the court, the 
amount of their respective accounts, out of any moneys by him re- 
ceived for fines inflicted by the said court, or collected on forfeited 
recognisances.” 

Is a former Sheriff, under this law, entitled to the payment of his 
account out of a fine collected by the Sheriff in office, to the ex- 
clusion of the latter? Clearly not. For the only order which the 
court is authorized to pass must “ direct the Sheriff to retain for his 
own use” “the amount” of his account, fi 

If the Sheriff in office have the right, whenever he may collect a 
a fine, “to retain for his own use” “the amount” of his account, by 
what process of reasoning will the Solicitor General in office be 
excluded from exercising the same right ? 

But the Court, by its order, must “authorize and direct the Sheriff” 
“ to pay to the Attorney or Solicitor General” “the amount” of his 
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account. This must mean the Solicitor General i office, not an 
individual who had been in office. 

The Court will give such a construction to this act as will carry 
into effect the intention of the Legislature. 

The Legislature could not have intended to prevent those in 
office from receiving the fruits of their labour, for it is written, in 
the law of Moses, ‘“‘ Thou shalt not muzzle the ox that treadeth out 
the corn.” Deut. 25, 4; 1 Cor.9, 9. 


By the Court — Nisset, J. delivering the opinion. 


‘ The defendant in error, R. W. Jones, Esq. as Solicitor General, 
held in his hands a certain amount of funds collected from fines. 
Colonel Hackett, the plaintiff in error, and the former Solicitor 
General of the same circuit, moved a rule, before Judge Wright, 
calling upon him to show cause why the money so in his hands 
should not be paid to him, in satisfaction of an order in his favour, 
granted by the Court whilst he was in office, for costs. The de- 
fendant, in his answer to the rule, set up a similar claim to the 
money, that is, an order of the Court for the payment of costs; and 
also a claim founded on the fact that he brought the money into 
court as collecting officer of the State. The contest therefore was, 
which of these officers, the present or the former Solicitor General, 
should have the money? The Court gave it tothe present incum- 
bent, the defendant in error, and error is assigned here upon that 
decision. The question depends upon the construction of the [1.] 
4th section of the 14th division of the Penal Code of Georgia, which 
is in these words, to wit: “A person against whom a bill of indict- 
ment shall be preferred and not found true by the grand jury, or 
who shall be acquitted by the petit jury of the offence charged 
against him or her, shall not be liable to the payment of the costs; 
and in all such cases, as also where persons liable by law for the 
payment of costs, shall be unable to pay the same, it shall and may 
be lawful for the officers severally entitled to such costs, to present 
an account therefor to the Judge of the court in which the said 
prosecutions were pending, which account, being examined and 
allowed him, it shall and may be lawful for said Judge, by an order 
of said court, to authorize and direct the Sheriff or Clerk to retain 
for his own use, and to pay to the Attorney or Solicitor General, 
and other officers of the court, the amount of their respective ac- 
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counts, out of any moneys by him received for fines inflicted by said 
court, or collected on forfeited recognisances.” Prince, 659. 

There is in this section a great want of precision, it is clumsily 
drawn; in its gramatical construction it does not greatly signalize 
the learning of the draughtsman. Its meaning, however, is not 
dubious. To analyze it, I think it asserts the following proposi- 
tions: 

First. In the cases enumerated where the party charged is not 
liable to pay costs, or being liable is unable to pay, the officers of 
court, who are entitled to costs in such cases, including the Solici- 
tor General, shall be paid their costs out of money which may be col- 
lected on fines and forfeited recognisances. This proposition sets 
apart and appropriates the fund out of which the costs shall be 
paid. It cannot be applied to any other purpose, whilst any costs, 
accruing as before stated, remain unpaid. 

Second. It requires the officers to present their bills of costs, and 
makes it the duty of the court to examine and allow them, if right. 

Third. When approved, it further authorizes the presiding Judge 

to pass an order directory to the Clerk or Sheriff, who may at the 
time be the depositary of that fund, to retain his own bill, and to 
pay those of the other officers. 
. In accordance with these propositions, the orders, which both 
plaintiff in error and defendant held, were granted by the Court. 
The meaning of this Act, as thus analyzed, will not be questioned; 
the difficulty in the case before us grows out of the fact, that there 
are two orders upon the same fund, held by two officers, and both 
unpaid. That of plaintiff in error has‘priority of date; has it also 
priority of right? Before proceeding further, we will strip the 
question of two or three collateral embarrassments. 

And first, the lien of the Solicitor General, who brought the 
money into court for his commissions, is not in controversy; that is 
admitted on both sides. 

Second. Nothing can be claimed in behalf of the defendant in 
error from the fact that the fund happens to be in his hands ; he is 
an officer of the court, and his possession is that of the court, and 
it is therefore subject to the order of the Court. 

Third. No argument, as counsel for the defendant believes, can 
be drawn from that language of the act which authorises the 
Sheriff or the Clerk, in cases where they happen to be the tempo- 
rary keepers of the money, “to retain for their own use” the 
amount of their respective accounts. This authority to retain is 
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derived from the court, and is not by virtue of any right para- 
mount to that of the other officers, and it cannot exist until an 
order is passed. Indeed they being actually in possession, there 
is no one upon whom the Court could call to pay them; ex neces- 
sitate rei, if they get their money it is by a retainer, the order to 
retain serving as a voucher. The authority to retain does not 
put them in a position at all different from that occupied by the 
other officers entitled to be paid out of this fund. The argument 
of cours® drawn from the peculiar phraseology of the act, as well 
as these views in reply to it, apply to the Solicitor General, when 
he, as in the present case, is in possession of the money to be dis- 
tributed. 

The view then, which we take of this Statute, is as follows. The 
money raised upon fines and forfeitures, is set apart for-the pay- 
ment of costs, which under certain circumstances, are due to the 
Solicitor General and other officers of the court. The Court 
becomes the agent of the law for that purpose and is in character 
of trustee of the fund. The order for the payment when passed 
by the Court, is the evidence that costs are rightfully due. This 
order constitutes a charge upon the fund, if in hand, and if not, 
whensoever it shall be in hand. For the law directs the payment 
of these bills of costs, not out of a specific amount of money 
already collected, but which either is collected, or may be in fature 
collected. It could not have contemplated an always existing and 
competent fund, for the immediate payment of all costs which 
might at any time be due. There might not be a single fine, or a 
single forfeiture collected for a number of consecutive terms, and 
bills of costs might fall due to the officers at each and every term; 
and one fine, or one forfeiture, when realised, might be, and ‘in 
fact often is, quite sufficient for the payment of costs in arrear for 
a length of time. The legislature believed, no doubt, that the 
amount realised from fines and forfeitures, would in the long run, 
pay all costs, which from that source of revenue, it appointed to be 
paid. What the legislature has done in this act is to appoint a 
resource for the payment of these bills of costs. It did not mean 
that any one officer should go unpaid; and having designated a 
fund out of which all should be paid, there is no resort for pay- 
ment but that. Should the unpaid Solicitor for example, petition 
the legislature for an appropriation to pay his costs, it is altogether 
probable that it would remit him to his rights under this law. The 
granting of the order does not depend upon the fact whether there 
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is money in hand or not; it is granted as matter of right if the 
costs be rightfully due. What then is the effect of this order? It 
does not create a lien it is true upon all money to be realised from 
fines and forfeitures, as we understand liens at common law, but 
we are not sure that a Chancellor would not pronounce it an 
equitable lien. But further. The Solicitor General is an officer 
of the law; he holds his office by legislative appointment, and to 
his office are attached certain fees, the fees for example, which 
we have designated as costs, to pay, which, the legislaturé has set 
apart the proceeds of fines and forfeitures. He goes into office 
under a contract therefore with the State, that in consideration of 
the services which his office requires at his hands, he shall receive 
the fees attached to it, and in the manner and out of the fund ap- 
pointed by law. Clearly the legislature could not violate their 
contract with him and order these fees to be withheld; he has by 
legislative appointment, so soon as, according to the directions of 
the law his account has been allowed by the court, an interest in 
the fund, which the legislature cannot divest. The order for pay- 
ment is the evidence of that interest, and in our judgment con- 
stitutes a charge upon the fund, which the legislature itself cannot 
annul. If the legislature cannot annul, or revoke, or disallow this 
order, and the interest represented by it, can the courts do it in 
favour of a like claim set up by a successor in office? We think 
they cannot. We concede, that as between the legislature and 
himself, the successor has the same rights in this fund that his 
predecessor had ; but his rights yield to those which have already 
vested in his predecessor, for this reasdn, that he takes the office 
burdened with those rights. It is part of his contract with the 
legislature, that the fees in arrear to his predecessor shall be paid; 
and the same rights obtain in his favour as against his successor. 
We are satisfied with this construction, the more, because it is 
equitable. The construction of the Court below defeats altogether 
the claim of Colonel Hackett ; ours secures the ultimate payment 
of both officers. The judgment of the Court below is reversed. 
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No. 43.—James Morais, plaintiff in error vs. Leroy Wier, 
Parisn, & Co. defendants in error. 


[1.] In a writ of error on a judgment against an appellant, and his security on the ap 
peal, both must be joined. 


Motion to quash the writ of error. 


The plaintiff in error was claimant and appellant in the case in 
the Court below. The case was tried on the appeal before Judge 
Warieut, in Murray Superior Court, September Term, 1846, and 
resulted in a judgment against the plaintiff in error and his security 
on appeal. In the course of the trial below, several exceptions 
were taken to the decision and charge of the Circuit Judge, and 
the plaintiff in error sued out this writ alone, omitting to join with 
him in the writ his security on the appeal. This omission is the 
ground of defendants’ motion to quash. 


Trirpe, for the plaintiff in error. 


Hanxs & Axkun, for defendants. 


By the Court—Lumprxwy, J. delivering the opinion. 


A preliminary motion is made to quash this writ of error [1.] 
for want of proper parties. Upon the authority of Dill and others 
vs. Jones, decided at Talbotton in January last, this application 
must be sustained. In that case there were two sureties, one of 
whom had been joined and the other omitted; and the rule was, for 
the plaintiff to show cause why the writ should not be quashed, 
either on account of the mzs-joinder or xon-joinder of the proper 
parties. The point was fully discussed, and, after taking time to 
consider, the Court made the rule absolute and dismissed the writ, 
because of the non-joinder of all the parties. Subsequent reflection 
and research have satisfied us of the soundness of the judgment 
then rendered. 

That all the parties, whether plaintiffs or defendants, must join 
in a writ of error, is a position abundantly settled by the courts. 

In Deneale and others vs. Stump’s executors, 8 Peters R. 526, Chief 
Justice Marshall says: “The present writ of error is brought by 
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Mary Deneale ‘and others,’ as plaintiffs; but who the others are 
cannot be known to the Court, for their names are not given in the 
writ of error, as they ought to be. Mary Deneale cannot alone 
maintain a writ of error on this judgment, but all the parties must 
be joined. The present writ of error must therefore be dismissed 
for irregularity.” 

In Cook vs. Conway,3 Dana R. 454, the Court of Appeals of 
Kentucky, held, that all the defendants to a joint judgment must 
be parties to a writ of error to set it aside. 

In Shirley vs. Lunenburg, 11 Mass. R. 379, the Supreme Court 
of Massachusetts held, that all the plaintiffs or defendants in an 
original suit, who are alive, must join in a writ of error, and this 
must be done, even if some of them should choose to abide by an 
erroneous judgment ; and asummons and severance will take place 
of such as choose not to prosecute the suit. . 

A series of adjudications in the neighbouring State of Alabama, 
have established the same principle. Swift vs. Hill, 1 Porter R.277; 
Jameson vs. Collum, 1 Stew. & Port. R. 253; Tombeckbee Bank vs. 
Freeman, Minor R. 285; Eastland vs. Jones, Minor R. 275. The 
case last cited is very similar to the one under review. A suit had 
been instituted before a Justice of the Peace by Jones & Stephens 
vs. Eastland ; judgment was given in favour of the plaintiffs; East- 
land appealed to the Circuit Court, and one William D. Wallace 
became bound with him in the appeal bond. The Circuit Court 
affirmed the judgment of the Justice of the Peace, and rendered 
judgment pursuant to the statute, against both Eastland and Wal- 
lace his security. Eastland sued outa writ of error in his own 
name to reverse the judgment of the Circuit Court, and a motion 
was made to quash the writ of error on the ground of the non- 
joinder of Wallace. It was contended for the plaintiff in error, 
that as Wallace was not an original party, and only came in as 
security, the writ was properly sued out in the name of Eastland 
alone. But the Court, in its opinion, declared the rule to be well 
settled, that all the parties in interest who were to be affected by 
the proceeding, and who were parties to the case below, should 
join in the writ of error. 

In England, as well as in our own country, from the earliest 
reported cases, the same doctrine has been uniformly maintained. 
Roll Abr.'747; Dyer 89; Hacket vs. Herne, Carth. R.'7; Walter vs. 
Stokal, 1 Ld. Ray. R.'71; Brewer vs. Turner. 1 Str. R. 233; Knox 
vs. Costello, 3 Burr R. 1789. 
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So much for precedent ; then as to the reason of the thing. The 
act creating this Court, 1 Kelly’s R. p. vm, declares that “if the 
decision and judgment below be for any sum certain, and be affirm- 
ed in the Supreme Court, the plaintiff may in the Superior Court 
enter judgment against the defendant and his securities for the 
amount of principal, interest and costs, as shall have been con- 
ferred or found by a jury, and ten per cent. damages on the principal 
sum, and have execution immediately, unless one or more of the 
judges shall certify that in his or their opinion such cause was not 
taken up for delay only.” 

How important therefore, that every person to be directly 
affected in his interests or rights by the ultimate judgment of this 
Court, be made a party and have an opportunity of being heard. 
Nor can one of several parties be subjected to the hardship and 
loss of being deprived of his writ of error because the others refuse 
to join in it; one may sue out a writ of error in the name of all, 
and if the others refuse to join in the prosecution, they may be 
brought before this Court and severed at their own request, after 
which, he or they who sued out the writ of error may go on alone. 
In this manner all inconvenience may be avoided, justice administer- 
ed, and the harmony and conformity of the record preserved. The 
cases cited from Alabama and elsewhere, are precedents in support 
of this process of summons and severance, as well as upon the 
main question involved. 

I have not had an opportunity of reading the opinion of this 
Court, in the Talbotton case, since it was written out by my 
brother Warner. In my attempt to fortify the judgment then 
rendered, I may have travelled over the same ground occupied by 
my colleague. We are of the opinion, that one plaintiff or de- 
fendant alone, where there are several to the judgment below, 
whether as original parties or sureties, cannot prosecute a writ of 
error, and that this writ should be quashed. 

37 
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No. 44.—WiuttuM W. Harris vs. Tue State or Georeia. 


[1.] This Court will not grant a mandamus against a Circuit Judge, commanding him 
to certify a second bill of exceptions for the same cause, in the same case, the first 
having been dismissed on the hearing for irregularity. 


Application fur mandamus against Judge Hut, for refusing to 
certify second bill of exceptions. 


For the facts, see the opinion of the Supreme Court. 


K. L. Hararson and R. S. Burcu, for plaintiff. 


No counsel appeared for the State. 


By the Court— Lumrxtn, J. delivering the opinion. 


When this motion was first made we felt considerable embar- 
rassment, on account both of the novelty and magnitude of the 
question presented for our adjudication. And it is but just to our- 
selves to say on this occasion, that our successors on this bench 
will be relieved from many of the difficulties which beset us, as 
pioneers under the new organization of our judiciary. We are 
not only forced to decide all questions promptly, and at remote 
places in the State, where we cannot procure that assistance from 
books, so essential to the sound and satisfactory administration of 
justice, but we are often called upon, asin the present case, to pro- 
nounce the law upon points that are new to us. It may be that the 
principles involved may have been well settled elsewhere, but 
having heretofore no tribunal here, out of which alone such cases 
could arise, the profession is not prepared by their previous read- 
ing for the proper discussion of them. 

With what extreme caution, then, does it become us to proceed, 
with what diligence and care to examine and deliberate, lest we 
should not only do injustice to the parties before us, but, what is 
perhaps still more to be deprecated, establish a precedent which 
we should be compelled to reverse, and thereby diminish the pub- 
lic confidence in the stability of our opinion, or else to adhere to it 
at the expense of the public justice of the country. 

Much, yea every thing, depends on the discreet exercise of the 
powers of this Court, so far as its permanence, strength, and use- 
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fulness are concerned. Our citizens are essentially a law abiding 
people, and I have no fear but that the judginents of this Court 
will command their support and confidence, while they are honestly 
applied, and rendered according to the laws of the land which reg- 
ulate their exercise. Indeed one of the chief benefits resulting 
from our new system is, the consciousness in the whole community 
that we are now under a government of laws, and a correspond- 
ing conviction that personal security, personal liberty, and private 
property, are amply protected. 

With these preliminary observations I approach the case before 
us; and what is it? 

William W. Harris was convicted of murder, in Coweta [1.] 
County, in September last, and sentenced to be hung ; through his 
counsel, he applied to the honourable Edward Y. Hill, the presiding 
judge, for a bill of exceptions, who signed and sealed the same, in 
terms of the law, returnable to the late February Term of this 
Court, at Macon. Upon the hearing the cause was dismissed ; 
and, under the amended constitution creating this Court, and by 
mere operation thereof, the judgment below stood affirmed, and 
was so considered and adjudged by this Court. 

At the late March Term of Coweta Superior Court, the prisoner 
(Harris) was brought up by habeas corpus for the purpose of being 
re-sentenced, and his counsel were called on to know if they had 
any cause to show why the sentence of the law should not be exe- 
cuted. They assigned seven reasons, all of which, except one 
(fifth) were for alleged errors growing out of the first trial in Sep- 
tember, 1846. The Court declined hearing them upon the six 
grounds, and overruled them on the other, refusing to certify a 
bill of exceptions, for the reason that one had already been signed 
in the same case. And that if this were not so, it was too late to 
make the application, when six months, instead of four days, the 
time prescribed, had elapsed since the trial and decision complain- 
ed of. 

This motion is made for a writ of mandamus, to be directed to 
the judge of the Coweta Circuit, commanding him to sign and 
seal the bill of exceptions so tendered. There is no appearance in 
behalf of the State, and hence we are not aided by the research 
and enlightened by the conflict of discussion which the occasion de- 
manded. Nevertheless, the responsibility of a correct declaration 
of the law is upon us, with or without the help of argument and 
authority. 
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In England, the writ of mandamus, says Judge Blackstone, issues 
to the judges of any inferior court, commanding them to do justice 
according to the powers of their office, whenever the same is de- 
layed ; for, he adds, “it is the peculiar business of the Court of 
King’s Bench to superintend all other inferior tribunals, and there- 
in to enforce the due exercise of those judicial or ministerial powers 
with which the Crown or legislature have invested them; and this 
not only by restraining their excesses, but also by quickening their 
negligence and obviating their denials of justice.” 3 Black. Com. 

The principles and usages of law which warrant the issuing this 
writ, are thus laid down by the Supreme Court of the United 
States, in Marbury vs. Madison, 1 Cranch R. 168, 169. “ When- 
ever there is a right to execute an office, perform a service, or ex- 
ercise a franchise, more especially if it be a matter of public con- 
cern, or attended with profit, and a person is kept out of possession 
of such right, and has no other specific remedy, the court ought to 
assist by mandamus, upon reasons of public policy, to preserve 
peace, order, and good government ; this right ought to be used on 
all occasions where the law has established no specific remedy, and 
where, in justice and good government, there ought to be one.” 

In Sikes vs. Ransom, 6 John. R. 279, the question was distinctly 
made upon an application similar to this, whether the Supreme 
Court of New York could interfere when the Court of Common 
Pleas refused to seal a bill of exceptions; and it was decided that 
they had the power to grant a mandamus, directed to the inferior 
judicatory, commanding the judges to seal a bill of exceptions, or 
to amend it, according to the truth of the case. 

From these definitions and decisions, and numerous others which 
might be adduced, we should hold, were it necessary, that the 
power of this Court to issue this mandatory writ would result from 
the jurisdiction conferred on it to review and correct the judgments 
of the Superior Court. 

No question however, can arise under the Statute of 1845, res- 
pecting our power. By the 4th section of that act, it is made the 
duty of the judges of the Superior Court to certify and sign the 
bill of exceptions, provided it be true and consistent with what 
has transpired in the causes before them. And section 6th de- 
clares, “that if any judge of the Superior Court shall refuse. to 
certify a bill of exceptions when properly tendered, the Su- 
preme Court while in session in any district in the State, may 
issue a writ of mandamus to such officer and enforce obedience 





beeen tee 








‘ 
9 
+ 
7 
5 
i 
% 
Fs 


kttieaadtian 








CASSVILLE, MARCH TERM, 1847. 293 
Harris vs. The State of Georgia. 


thereto if necessary by attachment.” 1 Kelly’s R.vu,vm. And by 
the 32d Rule of Practice adopted by this Court, all applications 
for writs of mandamus must be made at the first term of this Court 
wherever holden, and on or before the third day of that term after 
the alleged default occurs, unless prevented by providential cause. 
1 Kelly’s R. xv. 

Two things then are well established, viz: that this Court has 
the power to grant this writ, and that the judges of the Superior 
Courts have no discretion to refuse to certify and sign a bill of 
exceptions, when properly tendered, if the fact alleged be truly 
stated, “si ita est.” The law is imperative, quod apponat sigillum 
suum; and that not only under the vague and undefined peril of 
the common law, et hoc sub periculo quod incumbit nullatores, &c. 
for the express penalty prescribed by the statute as we have al- 
ready seen, is by attachment against the delinquent Judge. 

In addition to this, it would seem that the party aggrieved has 
his action, not only for a false return, but for the failure or refusal 
of the judge to certify and sign the bill of exceptions when duly 
taken and tendered. See the opinion of Lord Chancellor King 
in 1 Vernon; of Lord Redesdale in 1 Sch. and Lefr; of *the 
Court of King’s Bench in Bridgman vs. Holt; of Justice Buller in 
his Nisi Prius, 316; and the Constitutional Court of South Carolina 
in 2 McCord. And I see it stated that there is an original writ 
for this specific case in the Register, which of itself, has been es- 
teemed sufficient to show what the law is. 

Upon the proof then before us, as exhibited in the petition, can 
we assume that there is sufficient ground for the interposition of 
this Court? This rule to show cause, is a call upon the judge to 
explain his official conduct, and implies that a prima facie case has 
been made out, which makes it proper for this Court to know the 
reasons for his decision. Of course, therefore, it should not be 
granted, unless the record before us shows mistake, misconduct, 
or to say the least of it, omission of duty on the part of the Court. 
We think the affidavit of the relator furnishes no such evidence. 
The prisoner had his day in court; he had been allowed the full 
benefit of the act creating this court; a bill of exceptions embra- 
cing the same grounds had been once certified by the judge below, 
sent up by the clerk, heard and determined by this Court. The 
whole matter had been adjudicated. 

It is argued that the defendant had the right upon the return of 
the habeas corpus, to inquire into the legality of the September 
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sentence. We are of the opinion, that he had no such privilege. 
He might possibly have done this had he not elected the other 
remedy, that is, to seek its reversal by writ of error. Having 
adopted this course, and the sentence having been affirmed by his 
failure to prosecute the appeal successfully, the sentence cannot 
be impeached afterwards in another form. He is concluded by 
his own conduct. 

It is further urged that the Court below had no power to re- 
sentence the defendant. We maintain that it had the power both 
under the Penal Code of 1833, and independent of it. The 39th 
section of the 14th division provides that, “whenever for any reason 
any convict sentenced to the punishment of death, shall not have 
been executed pursuant to such sentence, and the same shall stand 
in full force, the presiding judge of the Superior Court, where 
the conviction was had, on the application of the Attorney or Soli- 
citor General, or other person prosecuting for the State, shall issue 
a habeas corpus to bring such convict before him; or if such con- 
vict be at large, said judge or any judicial officer of this State may 
issue a warrant for his apprehension; and upon the said convict 
being brought before the said judge, either by habeas corpus or 
under such warrant, he shall proceed to inquire into the facts and 
circumstances of the case; and if no legal reason exist against the 
execution of such sentence, such judge shall sign and issue a 
warrant to the sheriff of the proper county, commanding him to 
do execution of such sentence, at such time and place as shall be 
appointed therein, which the said sheriff shall do accordingly,” &c. 
Prince, 663, 664. 3 

Here the sentence was suspended by the supersedeas conse- 
quent upon the first bill of exceptions, until the same was affirmed 
by this Court by the dismissal of the case. It was then in full 
force. The Court below therefore, had the right under the Code, 
upon habeas corpus, to command the sheriff to do execution of the 
sentence. Besides, the judgment having been affirmed, it imme- 
diately became the duty of the judge below by the Act of 1845, 
(and he would have been in default had he omitted it,) to carry it 
into fulleffect. 1 Kelly’s R. vim. And this he could only do by re- 
sentencing the prisoner. 

And as to the fifth ground taken in arrest of judgment, that the 
judge had not the proper evidence before him of the disposition 
made of the previous case by this Court, we are clear that he had; 
he had the fact duly authenticated by the clerk of this Court 
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that the case was dismissed and the previous sentence affirmed; 
he needed nothing more to direct his future action in the premises. 
It is not a case within the reason of the 16¢h Rule requiring the 
remittitur to contain a copy of the judgment of the Court annexed 
to the bill of exceptions, and a transcript of the record of the pro- 
ceedings below, as brought into this Court. 

The rule therefore for an alternative mandamus, is unanimously 
refused. 








